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UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

In re

LYNN AVALENE THAYER, No. 03-11647

Debtor(s).
______________________________________/

Memorandum re Disability Homestead Exemption
_________________

Chapter 7 debtor Lynn Thayer is a single former school teacher in her 50's.  She taught in the

public schools for 29 years until early 2000, when she was forced to quit due to increasing emotional

problems.  She has been diagnosed by a psychiatrist as suffering from major depression and post-

traumatic stress disorder.  Her disability was painfully clear when called to the witness stand.  She

requires significant medication and psychotherapy to deal with her condition.  In addition, she has

serious hormonal problems relating to menopause which require extensive medication.   She is receiving

a permanent disability benefit from the State Teachers’ Retirement System.

Thayer filed her Chapter 7 petition on July 7, 2003.  She claimed her residence at 1038

Donaldson Way, American Canyon, California, as exempt in the amount of $122,999.00 under California

Code of Civil Procedure  § 704.730(a)(3)(B), which provided an exemption of up to $125,000.00 for a

physically or mentally disabled person who is unable to engage in substantial gainful employment. 

Chapter trustee Jeffry G. Locke objects, arguing that while Thayer is disabled within the meaning of the

statute she is able to engage in substantial gainful employment and, as a result, is only entitled to a
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1Determination of this amount involves a calculation which the trustee has made.  Thayer does

not dispute the calculation.
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$50,000.00 exemption.

At the heart of the trustee’s objection is Thayer’s employment as a copy clerk at Kinko’s over the

opposition of her psychiatrist.  At the time she filed her bankruptcy petition, she had been working there

for several months from 32 to 40 hours per week for $8.50 per hour.   Thayer maintained this job,

despite great difficulty for her, because she need the health insurance benefits and the extra income

needed to pay for her medications.  Understanding her need for need for extra income and health

insurance, her psychiatrist had been giving her intensive treatment in order to keep her going, as she was

constantly “on the brink” of being unable to continue.

           In order to be eligible for the increased exemption, a debtor must be both disabled and unable to

engage in substantial gainful employment. The term "substantial gainful employment" is the same term

used in federal social security law.  Federal rules define the term as the ability to earn at least $800 per

month. 20 CFR § 404.1574.1  The cost of impairment-related work expenses is deducted.  20 C.F.R.  §

404.1574(b)(1).   Regulations for determining what are impairment-related work expenses are set forth

in 20 C.F.R. § 404.1576 and include such things as treatment for depression.  20 C.F.R.  §

1576(c)(5)(ii). Pursuant to FRBP 4003(c), the objecting party has the burden of proving an exemption is

not properly claimed. In re Rostler, 169 B.R. 408, 411 (Bkrtcy.C.D.Cal.1994).

As noted above, the court has no difficulty determining that Thayer is significantly disabled.  The

remaining issue is whether she is able to engage in substantially gainful employment.  

According to her psychiatrist, whom the court sees and forthright and credible, Thayer ought not

to be working and is only able to work at all because of intensive psychotherapy and medication. The

court concludes that these expense are therefore work-related expenses which are to be deducted from

Thayer’s earnings in determining if her earnings are substantial.

Since Thayer ought not to be working at all, the court finds it appropriate to use the minimum
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2Thayer’s testimony as to exactly what her monthly medical expenses are is somewhat confusing. 
However, it appears that under any reasonable calculation her medical expenses are sufficient to reduce
her income to well below $800 per month.
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amount she has been working, 32 hours per week, in determining her income.  This comes out to

$1,179.66 per month (32 x $8.50 x 52 / 12).   Her psychiatrist costs her $560.00 per month, and her

prescription medication $159.00 per month, even with medical insurance.  These expenses alone bring

her well below the $800.00 threshold.2  In addition, her psychiatrist has testified without challenge or

contradiction that medication and dietary supplements prescribed by Thayer’s gynecologist are

necessary to Thayer’s ability to function.  The court finds that they are sufficiently related to her

depression to be included as impairment-related work expenses.  

From all of the evidence, the court concludes that Thayer is disabled due to severe mental and

emotional problems.  After deducting the medical expenses she must incur to make employment possible,

Thayer is not capable of substantial gainful employment.  Accordingly, she is entitled to the $125,000.00

homestead exemption; the trustee’s objection will be overruled.  Counsel for Thayer shall submit an

appropriate form of order.

Dated:   January 2, 2004 S
Alan Jaroslovsky
U.S. Bankruptcy Judge 

   


